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There is a conflict of authority upon this point, the following holding as 
above : Means v. Swormstedt, 32 Ind. 87 ; Bingham v. Kendall, 17 Ind. 396 ; 
Railroad Co. v. Davis, 20 Ind. 6 ; Gaff v. Theis, 33 Ind. 307 ; Vater v. Lewis, 
36 Ind. 288. Contra, Fiske v. Eldridge, 12 Gray 474 ; Hays v. Crutcher, 54 
Ind. 260 ; Potts v. Henderson, 2 Ind. 327. 

Nuisances — Crops — Lands in Another State. — Dbcktown Sulphur, 
&C. Co. v. Barnes, 60 S. W. Rep. 593 (Tenn.). — Where smoke from a smelter in 
Tennessee injured crops on land in Georgia, held, that the action for damages 
was personal, giving Tennessee jurisdiction. 

This decision, supported by Hobbs v. R. R. Co., 9 Heisk 873-880, shows a 
tendency to abolish the old rule laid down in Roach v. Damron, 2 Humph. 425 
and Sumner v. Finegan, 15 Mass. 284, that not only actions asserting title or 
interest in land, but also those arising from nuisance done to real estate are 
local, and must be brought in the State where the injury is committed. 

Parol Evidence— Written Contract.— Potter v. Easton et al., 84 
N. W. 1011. — Defendant executed three promissory notes to plaintiff, across the 
face of which was written " Secured by mortgage on 1 bay pacing stallion 
known as Tibbeas I." As part of the same transaction they executed a chattel 
mortgage to secure payment of the notes. Plaintiff brought suit on notes and 
the court admitted parol evidence by the defendants to show that the horse 
was unsound, thereby causing a breach of warranty which they claimed the 
defendant had given. Plaintiff appealed, claiming that an admission of such 
testimony was error. Court held no error. 

The existence of any separate oral agreement as to any matter as to which 
a document is silent, and which is not inconsistent with its terms, if from the 
circumstances of the case the court infers that the parties did not intend the 
document to be a complete and final statement of the whole transaction be- 
tween them, may be proved. Durkin v. Cobleigh, 156 Mass. 108. Stevens' 
Digest Ev., Art. 90. 

Physicians — Statutory Provisions— Constitutionality. — State v. Bair, 
84 N. W. 532 (Iowa). — Code, Sec. 2579, requires as an alternative qualifi- 
cation to practice medicine in Iowa after Jan. 1, 1899, five consecutive years' 
practice in the State, three of which shall have been in one locality. Held, not 
repugnant to State Constitution forbidding a great privilege or immunities to 
any citizen. 

The court relies on the adage, "A rolling stone gathers no moss," to sup- 
port its contention that oermanency of practice in one locality is a proper test 
of fitness for this profession. A similar statute in New Hampshire was de- 
clared unconstitutional in State v. Pennoyer, 65 N. H. 113, on ground that it 
was " an arbitrary discrimination." 

Railroads— Crossing Accident— Injuries to Cattle -Failure to give 
Signals.— Graybill v. Chicago, M. & St. P. Ry. Co., 84 N. W. Rep. 946 
(Iowa). — The failure to observe the statutory regulation requiring a locomo- 
tive approaching a crossing to ring its bell and sound its whistle is negligence 
which will warrant a recovery for cattle injured by the failure to do so. 

In reaching this decision the court engages in a psychological discussion as 
to whether such signals are in fact a warning for animals other than man, and 
holds that such signals are in fact a protection to the lower animals. The de- 
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cision is in agreement with American decisions, but the true reason for such 
liability is that failure to observe a statutory provision constitutes prima facie 
liability. Orcutt v. Ry. Co., 24 Pac. 661. 

Railroads — Public Highway — Easements. — Kotz y. Illinois Central 
R. R. Co., 59 N. E. Rep. 240 (111.).— Plaintiff owned a lot on Sixtieth street, 
Chicago, adjoining the right of way of the defendant. Defendant, after build- 
ing a surface road, elevated its tracks through Sixtieth street. Held, that a 
railroad is not a public highway in the sense that the adjoining owner has an 
easement of light, air, or view. 

The case of Keppel v. Bailey, 1 Myl. & Kean 547, decided that a railroad, 
established and existing by virtue of a charter of incorporation, is a public 
highway. The above decision, however, denies those easements in a highway 
which usually belong to an adjoining owner. It shows a growing tendency 
to overlook small individual rights in favor of the public as a whole, or in 
favor of quasi-public organizations. 

Statute op Frauds— Assignment of Claims— Contracts.— Stillman y. 
Dresser, 48 Atl. Rep. 1 (R. I.). — Where an assignee of claims for services 
agreed not to enforce the same against the debtor, but to have the amount de- 
termined, and to assign the claim to a third party on his promise to pay for 
the same, held, that the contract is an agreement to purchase a debt and not 
to answer for the debt of another, and is therefore outside of the fourth section 
of the Statute of Frauds. 

This is an extremely close case, and the question involved is whether it is a 
promise to answer for the debt of another, or a distinct and independent 
promise of the promisor. The decision in this case follows a line of older prece- 
dents which are still followed in some jurisdictions. Thornton v. Williams, 71 
Ala. 555 ; Fears v. Story, 131 Mass. 47 ; Muller v. Riviere, 59 Tex. 640. But 
in a large and increasing number of the United States, the promise is held to be 
collateral if the original liability remains. Mitchell v. Gri&n, 58 Ind. 559 ; 
Dows v. Swett, 134 Mass. 140; Reippe v. Peterson, 35 N. W. (Mich.) ; Ackley 
v. Parmenter, 98 N. Y. 425. 

Street Railroads — Construction of Roads — Consent of Abutting Prop- 
erty Owners— Contracts— Validity.— Montclair Military Academy y. 
North Jersey St. Ry. Co., 47 Atl. 890 (N. J.).— Under Acts 1894 (P. L. 1894 
p. 374; 3 Gen. St. 3427), authorizing township authorities to grant the use of 
streets for railroad purposes, with consent of the owners of one-half of the 
abutting property, complainant avers that defendant, to obtain such consent, 
agreed to deliver to him certain bonds, and after obtaining the grants and con- 
structing the road, refused to deliver said bonds. Held, contract not void as 
against public policy. 

Contract is not void because it affects other parties or public interest. 
Simpson v. Howden, 9 Clark & F. 61, 10 Adol. & E. 793, and Railway Co. v. 
Hawkes, 5 H. L. Cas. 331. For contracts void as against public interest, see 
Smith v. Applegate, 23 N. J. Law 352, and Brooks v. Cooper, 50 N. J. Eq. 761. 

Trade Name— Referee to Receive Letters.— Dr. David Kennedy Corp. 
y. Kennedy, 59 N. E. 133 (N. Y.).— A physician formed a corporation and sold 
to it all the personal property of his business in proprietary medicine, including 
the sole and absolute right to use his name in connection therewith. For a 



